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1 Those agencies which are tax exempt non profits 
under § 501(c)(3) of the Internal Revenue Code would 
have to use the funds in accordance with the re-
quirements of that section. However, some agencies 
have already transferred significant portions of re-
serve funds to associated non-profit companies 
which may not be tax exempt and thus not bound by 
those restrictions. Moreover, some state laws appear 
to allow non-profit corporations which dissolve to 
distribute remaining assets to members (generally 
the company’s directors) in certain circumstances. 
See 805 ILCS 105/112.16 (Illinois); A.R.S. § 10–2422 (Ari-
zona). In regard to state agencies, it appears that a 
State could close the guaranty agency, put the re-
serve funds into its general fund for use for other 
purposes and leave the Department with the respon-
sibility for paying lenders. 

change would be an alarming development 
that would further exacerbate the current 
problems in the student loan program. I urge 
the Committee to reconsider this decision. 

I am sending an identical letter to Senator 
Kassebaum. 

Yours sincerely, 
RICHARD W. RILEY. 

Attachment. 
U.S. DEPARTMENT OF EDUCATION, 

OFFICE OF THE GENERAL COUNSEL, 
Washington, DC, September 28, 1995. 

MEMORANDUM 

To: The Secretary 
From: Judith A. Winston, General Counsel 
Subject: Guaranty Agency Reserves 

Earlier this week, the Senate Committee 
on Labor and Human Resources approved 
certain changes to the statutory provisions 
relating to the Federal Family Education 
Loan (FFEL) Program in connection with 
the budget reconciliation bill. One of the ap-
proved provisions would make significant 
changes in the status and ownership of guar-
anty agency reserve funds. If enacted, these 
changes would cede Federal ownership of 
more than $1.7 billion in funds and assets to 
state or private non profit agencies. 

In particular, the bill passed by the Com-
mittee would make significant changes to 
§ 422(g) of the Higher Education Act of 1965, 
as amended (HEA). Currently § 422(g) reflects 
numerous Federal court decisions that the 
reserve funds of the guaranty agencies are 
Federal property which is held by the guar-
anty agency as a trustee of the funds for the 
general public. See Puerto Rico Higher Edu-
cation Assistance Corp. v. Riley, 10 F.3d 847, 851 
(D.C. Cir. 1993); State of Colorado v. Cavazos, 
962 F.2d 968, 971 (10th Cir. 1992); Rhode Island 
Higher Education Assistance Auth. v. Secretary, 
U.S. Dep’t of Education, 929 F.2d 844 (1st Cir. 
1991); Great Lakes Higher Education Corp. v. 
Cavazos, 911 F.2d 10 (7th Cir. 1990); Education 
Assistance Corp. v. Cavazos, 902 F.2d 617, 627 
(8th Cir. 1990), cert. denied U.S. , 111 S.Ct. 
246 (1990); Ohio Student Loan Com’n v. 
Cavazos, 902 F.2d 894 (6th Cir. 1990), cert. de-
nied U.S. , 111 S.Ct. 246 (1990); South Caro-
lina State Education Assistance Auth Corp. v. 
Cavazos, 897, F.2d 1272 (4th Cir. 1990), cert. de-
nied U.S. , 111 S.Ct 243; Delaware v. 
Cavazos, 723 F.Supp. 234 (D. Del. 1989), aff’d 
without opinion, 919 F.2d 137 (3d Cir. 1990). 
Earlier this month, the United States Dis-
trict Court for the District of Idaho re-
affirmed the holding of these earlier deci-
sions that guaranty agencies do not have 
(and have never had) a property right in 
their reserve funds. Instead, that court held 
that the guaranty agencies’ reserve funds are 
Federal property and are subject to the con-
trol of the Secretary of Education. Student 
Loan Fund of Idaho v. Riley, Case No. CV 94– 
0413–S–LMB (D. Ida., Sept. 14, 1995). 

The bill would essentially give away the 
overwhelming amount of Federal property 
included in the guaranty agency reserve 
funds. Most importantly, the bill would rede-
fine the term ‘‘reserve fund’’ to mean ‘‘the 
Federal portion of a reserve fund’’. See 
§ 1004(e)(2) of the Committee bill, p. 38, lines 
14–16. The bill would then limit the Federal 
property to an amount calculated under the 
formula in § 422(a)(2) of the HEA. The for-
mula in § 422(a)(2) of the HEA would, in most 
cases, limit the ‘‘Federal portion’’ of the re-
serve fund to the amount of Federal ad-
vances maintained by the guaranty agency 
plus interest. As of September 30, 1994, the 
amount of outstanding Federal advances was 
$40 million out of total guaranty agency re-
serves (all of which came from federal 
sources or under Federal authority) of more 
than $1.8 billion. See FY 1993 Loan Programs 
Data Book, at 65, 67. Thus, the Federal gov-
ernment would be relinquishing ownership 

and control of more than $1.7 billion in fed-
eral funds and property. 

Enactment of these proposed changes to 
the definition of ‘‘reserve fund’’ would also 
effectively end Federal control over the uses 
of the reserve funds by the agencies. If the 
reserve funds are the property of the guar-
anty agency and the agency uses those funds 
for purposes unrelated to the FFEL program, 
the Department would have no authority to 
take action against the agency. Thus, the 
Department would be unable to take action 
against an agency that used funds intended 
to be used to pay lender claims on elaborate 
offices or high executive salaries. If this pro-
vision were enacted, the strong possibility 
exists that an agency could choose to use re-
serve funds for non-program purposes and be 
unable to pay lenders’ claims. At that point, 
the lender would then be able to demand 
payment from the Department under § 432(o) 
of the HEA. The Department would have to 
use taxpayer funds to pay the lenders. 

This proposal would also provide an incen-
tive for some guaranty agencies to leave the 
program. An agency which left the program 
would be able to take its reserve fund (minus 
Federal advances and interest) with it and 
use it for purposes unrelated to higher edu-
cation or student loans.1 Moreover, those 
agencies which have already established loan 
servicing and secondary market operations 
could use the reserve funds to compete with 
private parties which provide services in this 
area. 

f 

NOMINATION OF JUSTICE JAMES 
DENNIS FOR THE U.S. COURT OF 
APPEALS FOR THE FIFTH CIR-
CUIT 

Mr. HATCH. Mr. President, I would 
like to correct a matter that arose in 
yesterday’s discussion on the nomina-
tion of Justice Dennis. As the com-
mittee investigation found, a case can 
be made that Justice Dennis should 
have recused himself and that he 
should have notified the committee of 
the problem. My staff has told me that 
it communicated these conclusions to 
interested Senators. But my staff has 
informed me that it never presented 
any conclusions to Senators con-
cerning what the committee would 
have done had it known of the Times- 
Picayune information before it re-
ported the nomination to the floor. I 
can appreciate how some might have 
misinterpreted these findings but I 
wanted to make the matter clear for 
the record. 

f 

THE BAD DEBT BOXSCORE 

Mr. HELMS. Mr. President, as of the 
close of business yesterday, September 

28, the Federal debt stood at 
$4,954,794,272,486.85. On a per capita 
basis, every man, woman and child in 
America owes $18,808.48 as his or her 
share of that debt. 

f 

THE FINAL DAY OF BOSTON 
GARDEN 

Mr. KERRY. Mr. President, I come to 
the floor of the Senate today to convey 
my thoughts on the closing of the fa-
bled Boston Garden in Boston, Massa-
chusetts. 

To almost all of my constituents in 
Massachusetts, the Boston Garden rep-
resents the best in the world of sports. 
Many championship battles have been 
waged within the hallowed walls of this 
magnificent structure. Some were lost, 
most were won, but all are captured 
forever in the hearts and minds of the 
legions of Boston sports fans. 

Just ask any hockey player from 
Northeastern University, Boston Col-
lege, Harvard University or Boston 
University what the Boston Garden 
means to them and you will hear war 
stories about two Mondays every Feb-
ruary where seasons are made or bro-
ken during the Beanpot Championship. 

Just ask any of the high school ath-
letes, whose teams were good enough 
to persevere through endless qualifying 
playoff rounds in order to play for a 
league championship on the Boston 
Bruins’ ice or the Celtics’ parquet 
floor, what the Boston Garden means 
to them and you will hear innumerable 
accounts of a dream come true. 

Just ask the scores of everyday peo-
ple, who file into the Garden to sit to-
gether knee-to-knee and elbow-to- 
elbow, what the Boston Garden means 
to them, and you will hear recollec-
tions of rumors, myths, legends, and 
lore. 

Gallery gods, leprechauns, ghosts, 
and other beings are rumored to in-
habit the Garden and wreak havoc with 
the fate of visiting, unfriendly teams. 
Some say they are responsible for turn-
ing up the heat on the L.A. Lakers and 
trying to fog-out and eventually 
powering down the Edmonton Oilers. 
Others claim they are to be credited 
with the infamous dead spots in the 
parquet and the impossible bounces of 
the puck off the boards. 

Other teams feared coming to the 
Garden. They declared it archaic and 
decrepid with abysmal accommoda-
tions and playing conditions. But Bos-
ton fans know the truth, they feared 
coming to the Garden because they 
hated to lose. 

Legends abound in the Boston Gar-
den, and historical significance seem-
ingly is a basic element of every event 
that has taken place there. 

On election night in 1960, then-Sen-
ator John KENNEDY delivered his first 
campaign address in the city of Boston 
at the Garden. An estimated 1 million 
people flocked to the area surrounding 
the Garden and a precious few 25,000 
were fortunate enough to be inside to 
hear his words. Many other great poli-
ticians of this century have addressed 
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